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Department of Natural Resources and Environmental Control

CONTRACT FOR PROFESSIONAL SERVICES
Amendment - Federal Funds

THIS CONTRACT, is made by Chorman Spraying, LLC “CONTRACTOR” and the Department of

Natural Resources and Environmental Control (“DEPARTMENT”}, as follows:

1. Service Contract.

DEPARTMENT agrees to pay CONTRACTOR and CONTRACTOR agrees to perform certain

technical or professional services.

2. Scope of Services.

Bald Eagle Nest Monitoring: The purpose of this survey is to monitor nest success
at all known Bald Eagle nest sites, and to locate new nest sites statewide. At least
one Zoologist (Observer) will accompany the pilot on low-level aerial monitoring of
Bald Eagle nests during two surveys, tentatively in the months of February and
May. Each survey will require approximately 1-2 flights (either full day or half day
flights), for a totai of 8-12 hours of flight time per survey (subject to weather and
data collection needs). A total of 16-24 hours of flight time are expected to
complete this job. Pilots must have the ability to navigate to all known nest sites
using Global Positioning System (GPS) technology (nest coordinates will be provided
once contract is awarded). Pilot must be able to circle the nest, providing the
Zoologist with clear views into the nest bowl to assess nesting activity and chick
development while limiting disturbance to nesting eagles. The ability to recognize
and identify Bald Eagle nests from the air is highly desirable; this ability will reduce
flight time over nest sites and minimize disturbance to adults and vulnerable
nestlings. Invoices for payment may be submitted upon completion of each

month’s survey.

Waterfowl Surveys: The purpose of the waterfowl surveys is to determine waterfowl
numbers and concentrations over time for use in evaluating season timing,
potential agricultural damage and disease outbreak sites, and to document
population trends. Survey data are used by the State and by the U.S. Fish and
Wildlife Service. For this contractual period, up to 149 hours of flight time may be
needed from November 2012 to October 2013 (dates are tentative and subject to

change pending weather, etc):

EARLY MORNING DUCK BREEDING DUCK [ RESIDENT CANADA GOOSE |
_ SURVEYS N SURVEYS ~ SURVEY ]
October thd | 16 hrs April | 22,23 | 6 hrs July | 5,6,7,10,11 | 45 hrs |

| November | tbd 24hrs

December | tbd | 16 hrs
 January 7,8 | 24 hrs

February |tbd |6 hrs
March tbd | 6 hrs

April | tbd |6 hrs

The Waterfowl Biologist (Observer) will accompany the pilot and will conduct the
identification and counts of waterfowl. Low-level flight is critical for these surveys,
and as with the Bald Eagle surveys, the pilot must be skilled at providing the
Biologist with clear views of waterfowl on the ground and in low-level flight.

Invoices for payment may be submitted upon completion of each month’s survey.
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3. Data Furnished to CONTRACTOR.

DEPARTMENT shall furnish all information, data, reports, records, and maps as existing,
available, easily retrievable and necessary for the execution of the work to CONTRACTCR,
without charge by DEPARTMENT, and DEPARTMENT shall reasonably cooperate with
CONTRACTOR in carrying out the work.

Personnel.

A. CONTRACTOR represents that it has, or will secure at its own expense, all personnel
required in performing the services under this Contract.

B. CONTRACTOR, or persons under CONTRACTOR’S supervision, shall perform all of the
services required by this Contract, and all personnel engaged in the work shall be fully
qualified and shall be authorized to perform such services.

C. CONTRACTOR shall not subcontract any of the work or services covered by this
Contract without the prior written approval of DEPARTMENT.

Time of Performance.

The services of CONTRACTOR are to commence as soon as practicable after the execution
of this Contract and shall be undertaken in such sequence as to assure their expeditious
completion in the light of the purposes of this Contract, but in any event all of the services
required by this CONTRACT shall be completed no later than 10/31/2013. Time is of the
essence in this Contract.

The term of the contract shall be for 1 year with up to 1 extensions for a period of 1 year
for each extension upon mutual agreement of DEPARTMENT and CONTRACTOR. The
DEPARTMENT will send a letter to the CONTRACTOR 30-days prior to the expiration date
of this Contract notifying CONTRACTOR of its intent to continue or terminate the
Contract

Total Cosi and Compensation.

A. 1t is agreed that the total cost for the services provided under this Amendment shall
not exceed $33,735 based on an hourly rate of $195.00 per hour for the aircraft
and pilot.

B. CONTRACTOR may request, with supporting documentation, an hourly rate increase
during this Contract period to reflect increases in fuel costs above those in effect at
the time the Contract was awarded. The DEPARTMENT reserves the right to approve
or disapprove of the CONTRACTOR'’S request for an hourly rate increase.

C. CONTRACTOR is responsible for costs incurred in excess of the total cost of this
Contract and DEPARTMENT is not liable for such costs.

D. Notwithstanding other terms and conditions of this Contract, it is understood and
agreed that the total cost and compensation under this Contract shall not exceed the
funds made available to the State of Delaware and DEPARTMENT by the U.S. Fish and
Wildlife Service (Federal Aid in Wildlife Restoration Act) for this project.

E. Condition Precedent: The rights and obligations of each party to this Contract are not
effective and no party is bound by the terms of this Contract unless and until a valid
executed purchase order is approved by the Secretary of Finance and received by
CONTRACTOR. The rights and obligations of DEPARTMENT under this Contract are
limited to the amount of any approved purchase order.
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7. QObligations and Payment.

A. The obligations of the DEPARTMENT under this Contract shall be subject to the
receipt of sufficient funds appropriated by the United States Fish and Wildlife
Service and the obligations of the DEPARTMENT are limited to the amount of such
appropriation.

B. Payment shall be made for services performed by the hour as billed by the
CONTRACTOR and approved by the Program Manager and /or Division Administrator.
Invoices shall be paid within 30 days after receipt by DEPARTMENT, if services are
performed satisfactorily, in DEPARTMENT'S sole discretion.

C. The obligations of each party to this Contract are not effective and no party is bound
by the terms of this Contract unless and until a valid executed purchase order has
been approved by the Secretary of finance, and all the procedures of the Department
of Finance have been complied with.

D. CONTRACTOR will maintain accurate financial records and make them available to
Federal and State auditors, as needed, up to 3 years following Contract termination.

8. Contracter and Su beontractor Agreements

10.

CONTRACTOR shall indemnify, save and hold harmless and defend the DEPARTMENT, its
directors employees, representatives or agents against any demand, claim, suit, loss,
costs, or damages sustained in connection with performance of services provided under
this agreement.

CONTRACTOR shall require each and every contractor or subcontractor for the project to
indemnify, save and hold harmless, and defend the DEPARTMENT, its directors,
employees, representatives, or agents against any demand, claim, suit, loss, costs, or
damages sustained in connection with performance of services provided under this
agreement.

Termination of Contract for Cause.

If, for any reasons, or through any cause, CONTRACTOR shall fail to fulfill in timely or
proper manner its obligations under this Contract, or if CONTRACTOR shall violate any of
the covenants, agreements, or stipulations of this Contract, DEPARTMENT shall then
have the right to terminate this Contract by giving written notice to CONTRACTOR of such
termination and specifying the effective date, at least 5 days before the effective date of
such termination. In that event, all finished or unfinished documents, data, studies,
surveys, drawings, maps, models, photographs, and reports or other material prepared by
CONTRACTOR under this Contract shall, at the option of DEPARTMENT, become its
property, and CONTRACTOR shall be entitled to receive reasonable compensation as
determined by DEPARTMENT in its sole discretion for any satisfactory work completed on
such documents and other materials which is usable to DEPARTMENT. Whether such
work is satistactory and usable is determined by DEPARTMENT in its sole discretion.

Termination for Convenience of DEPARTMENT.

DEPARTMENT may terminate this Contract in its sole discretion at any time for any
reason by giving written notice of such termination and specifying the effective date, at
least 15 days before the effective date of such termination. In that event, all finished or
unfinished documents, data, studies, surveys, drawings, models, photographs, reports,
supplies, and other materials shall, at the option of DEPARTMENT, become its property
and CONTRACTOR shall be entitled to receive reasonable compensation as determined by
DEPARTMENT in its sole discretion for any satisfactory work completed on such
documnents and other materials which is usable to DEPARTMENT. Whether such work is
satisfactory and usable to is determined by DEPARTMENT in its sole discretion. Such
reasonable compensation shall be CONTRACTOR’S sole compensation. Exercise of this
right by DEPARTMENT shall not be deemed a breach of this Contract, and no damages
shall be awarded to CONTRACTOR for exercise of this paragraph. If this Contract is

Revision -0001



e e

amm Pt e ¢

T AT R e A i b N

=

S

AT

=g e e ]

11.

12,

13.

14.

15.

terminated due to the fault of CONTRACTOR, Paragraph 9 hereof relative to termination
shall apply.

Changes; Fragmentation Prohibition.

DEPARTMENT may, from time to time, require changes in the Scope of Services of the
CONTRACTOR to be performed under this Contract in DEPARTMENT'S sole discretion,
provided, however, if such changes include any decrease in the amount of
CONTRACTOR'’S compensation, then such changes must be mutually agreed upon by
DEPARTMENT and CONTRACTOR, and shall be incorporated in written amendments to
this Contract. The parties represent and agree that this Contract is not a fragmentation
of a project, and that this Contract is not part of or a continuation of an ongoing project.
The parties understand that any intentional fragmentation ol a project, in order to make a
prolessional services contract subijects a violator to a fine of not less than one thousand
($1,000) dollars nor more than two thousand ($2,000) dellars, and to imprisonment for
not more than one vear, pursuant to 29 Del. C, §6903.

Interest of CONTRACTOR.

CONTRACTOR covenants that it presently has no interest and shall not acquire any
interest, direct or indirect, which would conflict in any manner or degree with the
performance of services required to be performed under this Contract. CONTRACTOR
further covenants that in the performance of this Contract, no person having any such
interest shall be employed.

Publication, Reproduction and Use of Material.

No material produced in whole or in part under this Contract shall be subject to copyright
in the United States or in any other country. DEPARTMENT shall have unrestricted
authority to publish, disclose, distribute and otherwise use, in whole or in part, any
reports, data, or other materials prepared under this Contract. CONTRACTOR shall have
the right to publish any and all scientific findings. Appropriate acknowledgment and
credit for DEPARTMENT’S support will be given in the publication.

Assignment of Antitrust Claims.

As consideration for the award and execution by DEPARTMENT of this Contract,
CONTRACTOR hereby grants, conveys, sells, assigns, and transfers to the State of
Delaware all of its right, title and interest in and to all known or unknown causes of
action it presently has or may now or hereafter acquire under the antitrust laws of the
United States and the State of Delaware, relating to the particular goods or services
purchased or acquired by DEPARTMENT or CONTRACTOR pursuant to this Contract.

USFWS Funding.
A. General;

1) CONTRACTOR shall comply with all applicable State and Federal laws and
regulations. 1f applicable State and Federal laws and regulations conflict with the
provisions of paragraph 15, then applicable laws and regulations supersede the
provisions of paragraph 15. The provisions of paragraph 15 shall apply to the
work to be performed under this Contract and such provisions shall supersede any
conflicting provisions of this Contract.

2} This Contract is funded by a grant from the USFWS. Neither the United States nor
any of its departments, agencies,.or employees is a party to this Contract.

3) The rights and remedies of DEPARTMENT provided for in these clauses are in
addition to any other rights and remedies provided by law or under this Confract.

B. Remedies: Except as may be otherwise provided in this Contract ali claims,
counterclaims, disputes and other matters in question between DEPARTMENT and
CONTRACTOR arising out of or relating to this Contract or the breach thereof will be
decided by arbitration if the parties hereto mutually agree, or in a court of competent
jurisdiction within the State of Delaware.
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C. Audit; Access to Records: CONTRACTOR shall maintain books, records, documents
and other evidence directly pertinent to performance on USFWS grant work under this
Contract in accordance with generally accepted accounting principles and practices.
CONTRACTOR shall also maintain the financial information and data used by
CONTRACTOR in the preparation or support of the cost submission, and a copy of the
cost summary submitted to DEPARTMENT. The United State’s Department of Labor,
DEPARTMENT (and the State of Delaware) or any of their duly authorized
representatives shall have access to such books, records, documents and other

evidence for the purpose of inspection, audit and copying. CONTRACTOR will provide
proper facilities for such access and inspection.

D. Subcontracts: Any subcontractors and outside associates or consultants required by
CONTRACTOR in connection with the services covered by this Contract will be limited
to such individuals or firms as were specifically identified and agreed to in writing
during negotiations, or as are specifically authorized in writing by DEPARTMENT
during the performance of this Contract. Any substitutions in or additions to such

subcontractors, associates, or consultants will be subject to the prior written approval
of DEPARTMENT.,

E. Equal Employment Opportunity: CONTRACTOR agrees that it will not discriminate

against any employee or applicant for employment because of race, religion, color, sex,
age or national origin.

F. Utilization of Small and Minority Business: CONTRACTOR agrees that qualified small
business and minority business enterprises shall have the maximum practicable

opportunity to participate in the performance of USFWS grant-assisted contracts and
subcontracts.

G. Covenant Against Contingent Fees: CONTRACTOR warrants that no person or selling
agency has been employed or retained to solicit or secure this Contract upon an
agreement or understanding for a commission, percentage, brokerage, or contingent
fee, excepting bona fide employees. For breach or violation of this warranty,
DEPARTMENT shall have the right to annul this Contract without liability or in its
discretion to deduct from the contract price or consideration, or otherwise recover, the
full amount of such comrnission, percentage, brokerage, or contingent fee.

H. Gratuities:

1) ¥ it is found, after notice and hearing, by DEPARTMENT that gratuities (in the
form of entertainment, gifts, or otherwise) were offered or given by CONTRACTOR,
or any agent of DEPARTMENT or of USFWS with a view toward securing a
Contract or securing favorable treatment with respect to the awarding or
amending, or the making of any determinations with respect to the performance of
this Contract, DEPARTMENT may, by written notice to CONTRACTOR, terminate
the right of CONTRACTOR to proceed under this Contract and/for may pursue
such other rights and remedies provided by law or under this agreement; provided
that the existence of the facts upon which DEPARTMENT makes such findings

shall be in issue and may be reviewed in proceedings pursuant to the Remedies
clause of this Contract.

2) In the event this Contract is terminated as provided in paragraph 13.H.1) hereof,
DEPARTMENT shall be entitled (i) to pursue the same remedies against
CONTRACTOR, and (ii) as a penalty in addition to any other damages to which it
may be entitled by law, to exemplary damages in an amount (as determined by
DEPARTMENT), which shall be not less than three nor more than ten times the

costs incurred by CONTRACTOR in providing any such gratuities to any such
officer or employee.

I Patents: If this Contract involves research, developmental, experimental, or
demonstration work and any discovery or invention arises or is developed in the
course of or under this Contract, such invention or discovery shall be subject to the
reporting and rights provisions of Subpart D of 40 C.F.R. Part 30, in effect on the date
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16.

A. Examine and review in detail all letters,

of execution of this Contract including the Appendix of said Part 30. In such case,
CONTRACTOR shall report the discovery or invention to USFWS directly or through
DEPARTMENT and shall otherwise comply with DEPARTMENT'S responsibilities in
accordance with Subpart D of 40 C.F.R. Part 30. CONTRACTOR hereby agrees that
the disposition of rights to inventions made under this Contract shall be in accordance
with the terms and conditions of aforementioned Appendix. CONTRACTOR shall

include provisions appropriate to effectuate the purposes of this condition in all
subcontracts involving research, developmental, experimental, or demonstration work.

DEPARTMENT’S Responsibilities. DEPARTMENT shall:

reports, drawings and other documents
NT and render to CONTRACTOR in writing
within a reasonable time so as not to delay

presented by CONTRACTOR to DEPARTME
findings and decisions pertaining thereto
the services of CONTRACTOR.

Give prompt written notice t
otherwise becomes aware of
CONTRACTOR’S services.

0 CONTRACTOR whenever DEPARTMENT observes or
any development that affects the scope or timing of

17. The Parties Agree:

A. The laws of the State of Delaware s

B.

hall apply to the construction and operation of this
Contract.

This contract is the entire agreement between the CONTRACTOR and the
DEPARTMENT and supersedes any prior agreement, whether oral or written, between
the CONTRACTOR or any predecessor of the CONTRACTOR and the DEPARTMENT. It

may be altered only by a written agreement signed by the CONTRACTOR and the
DEPARTMENT. The CONTRACTOR’s rights and obligations under this agreement will
be binding on the CONTRACTOR’s successors and assigns.

The CONTRACTOR shall not assi

gn any interest in this Contract, and shall not
transfer any interest in it, without t

he prior written consent of the DEPARTMENT.

The Contractor shall comply with 30 DE Code Chapter 23 regarding business licenses
throughout the term of this agreement.

STATE OF DELAWARE

DEPARTMENT OF NATURAL RESOURCES
AND ENVIRONMENTAL CONTROL

T Y Coliin O;ﬂéra, Secretary

CHORMAN SPRAYING, LLC

-

P -

By: -Jeffér‘j’A. Chorman
Title: Managing Member
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